
                                                                                                                                             

 

 

 

 

 

 
 

 
Warsaw,  15.3.2016 

 

The Position Paper of the Lewiatan Confederation 

on the proposal for a Directive of the European Parliament and of the Council amending Directive 

96/71/EC of The European Parliament and of the Council of 16 December 1996 concerning the 

posting of workers in the framework of the provision of services (COM(2016) 128 final) 

I. Key points: 

 

The Lewiatan Confederation has critical opinion on the proposal of the Directive amending 

Directive 96/71/EC concerning the posting of workers in the framework of the provision of 

services. The proposal will contribute to eliminating companies providing cross-border 

services through posting workers from the market.  

 

Proposed measures: 

 

1. Aim at limiting the freedom to provide services guaranteed by the Treaty on the functioning 

of EU. The proposed measures are contrary to the substance of the Treaty freedom and an 

institution of posting arising therefrom (e.g. the introduction of a 24-month period, removing 

the reference to the "minimum rates of pay” ); 

2. Introduce unclear arrangements and terms (e.g. reference to complex notion "remuneration”, 

the introduction of a 24-month posting period) and extend the  duties imposed on foreign 

service providers. Thus make the regulations more convoluted, increase the number of 

disputable situations and increase expenses what is against assumptions that they will improve 

transparency and clarify  the provisions; 

3. Raise reservations based on Treaty provisions and other EU regulations, exceed what  is 

necessary, are example of overregulation: the proposal does not take into account the 

provisions of Directive 96/71/EC, the evolution of some of its provisions through the 

interpretation by the Court of Justice of the European Union, the adoption of new implementing 

directive 2014/67/EU; 

4. Do not establish a level playing field for companies and will result in the growth of formalities 

and costs to be incurred by foreign service providers, what will contribute to inequalities and 

additional barriers to the freedom to provide services; 



                                                                                                                                             

 

 

 

 

 

 
 

5. Do not take into account a joint position of European social partners (ETUC, BUSINESSEUROPE, 

UEAPME, CEEP) which requested deeper consultations to explore various possible solutions; 

6. Raise reservations in the context of the idea of better legal regulations, i.e. the development of 

EU policies and regulations that achieve their goals at minimum costs; 

7. Do not take into account the opinion of business community  and do not incorporate many 

aspects which they  pointed out many times, i.e. continuous increase  of the administration 

burdens, the cost of the posting of workers and disproportional controls of the  inspection 

authorities. During consultations conducted by the EC, 30% of SMEs underline problems with 

burdensome administrative requirements, paperwork, fees and registration obligations.  

 

In addition, the reference to the international road transport sector in the preamble of the 

proposal in the context of the application of rules for the posting of workers raised objections. 

There is no justification for Directive 96/71/EC to cover the international road transport sector. 

 

II.  SPECIFIC COMMENTS 

 

 Posting exceeding twenty-four months - new article 2a 

 

We do not find it legitimate to enforce the new regulation.  It raised fundamental 

reservations from the point of view of the Treaty provisions and other EU regulations. There 

is a number of questions  concerning practical aspects of its implementation and application. 

 

In accordance with new Article 2a (1), when the anticipated or the effective duration of 

posting exceeds twenty-four months, the Member State to whose territory a worker is 

posted shall be deemed to be the country in which his or her work is habitually carried out.  

In accordance with paragraph 2 of the above article, if a posted worker is replaced by 

workers performing the same task at the same place, the cumulative duration of the posting 

periods of workers concerned will be taken into account, including workers who are posted 

in practice for at least 6 months. 

 

It must be pointed out that neither the Treaty on the functioning of the EU (hereinafter 

referred to Treaty) nor the Regulation of the European Parliament and the Council (EC) No. 

593/2008 of 17 June 2008 on the law applicable to contractual obligations (Rome I), 

hereinafter referred to the Rome I Regulation, gives any basis for adopting the period of 24 



                                                                                                                                             

 

 

 

 

 

 
 

months as a reference period used to determine that we deal with a country where work is 

habitually performed.  

 Directive 96/71/EC is based on the provisions of the Treaty regulating  the freedom to 

provide services. Therefore the provisions of this Directive should be interpreted in 

the light of relevant provisions of the Treaty. The Court of Justice of the European 

Union (hereinafter referred to as Court) underlined that given the Treaty provisions, 

it is not possible to determine the duration of service in an abstract manner. 

,,Services” within the meaning of the Treaty ,,may cover services varying widely in 

nature, including services which are provided over an extended period, even over 

several years” (compare: the judgement in case C-215/01 Schnitzer).    

 The article raises reservations in the context of rules for determining the governing 

law of employment contract, i.e. the Rome I Regulation. 

If 24 months period of posting is exceeded, the worker should be considered as 
providing work in that country on a habitual basis. In the light of the Art. 8.2 of the 
Rome I Regulation, the statement that it is a country where work is habitually carried 
out means that: 

o an employment contract is governed by the law of that country, unless the 

parties chose another governing law; 

o the worker may not be deprived of protection granted on the basis of the 

provisions which cannot be derogated from by agreement under the law of a 

given country, if the parties to the employment contract choose another 

governing law.  

 

The evaluation of ,,the country in which or, failing that, from which the employee 

habitually carries out his work in performance of the contract” in the light of Art. 8.2 

of the Rome I Regulation may not be only based on the posting period. It is 

necessary to analyse all circumstances of a given case.  

In addition, Recital (34) of the Rome I Regulation clearly refers to the Directive 

96/71/EC as a special regulation only to the extent of the definition of mandatory 

provisions.  

It is not proper to define separately for purposes of specific acts the terms used in 

the Rome I Regulation. 

 

 The question arises of the need for the new regulation in the context of recently 

adopted (enforcement date: 18 June 2016) Directive of the European Parliament 

and the Council 2014/67/EU of 15 May 2014 on the enforcement of Directive 



                                                                                                                                             

 

 

 

 

 

 
 

96/71/EC concerning the posting of workers in the framework of the provision of 

services (...), hereinafter referred to as Directive 2014/67/EU. 

The Directive2014/67/EU refers to the temporariness of the posting of workers and 

the application of the Rome I Regulation. In accordance with Art. 4.1 of the Directive 

2014/67/EU, For the purpose of implementing, applying and enforcing Directive 

96/71/EC, the competent authorities shall make an overall assessment of all factual 

elements that are deemed to be necessary, including, in particular, those set out in 

paragraphs 2 and 3 of this Article. Those elements are intended to assist competent 

authorities when carrying out checks and controls and where they have reason to 

believe that a worker may not qualify as a posted worker under Directive 96/71/EC. 

Those elements are indicative factors in the overall assessment to be made and 

therefore shall not be considered in isolation. Art. 4.3 of Directive 2014/67/EU sets 

out elements to be used to assess whether a posted worker temporarily carries out 

his or her work in a Member State other than the one in which he or she normally 

works. In addition, the Preamble of Directive 2014/67/EU contains the following 

Recital (11) “Where there is no genuine posting situation and a conflict of law arises, 

due regard should be given to the provisions of Regulation (EC) No 593/2008 of the 

European Parliament and of the Council (‘Rome I’) or the Rome Convention, that are 

aimed at ensuring that employees should not be deprived of the protection afforded 

to them by provisions which cannot be derogated from by an agreement or which can 

only be derogated from to their benefit. Member States should ensure that provisions 

are in place to adequately protect workers who are not genuinely posted. 

 

In addition, the suggested regulation raises a number of concerns legislative in nature. The 

most important one is an unclear construction of Art. 2a (2). This Article specify that if the 

same tasks are performed in the same place by subsequent posted workers, the period of 24 

months will include periods of posting of particular workers that worked for more than 6 

months.  This Article does not stipulate however, for example: 

o whether the duration of a breaks between subsequent postings matters; 

o to which worker, the stipulation under Art. 2a (1) that work is habitually 

performed in a given state will apply to (to all, to the last one or  to the one 

that works for the longest period). 

 

 Extension of the scope of the application of collective agreements or arbitration awards 

that have been declared universally applicable to all sectors (Art. 3.1) 



                                                                                                                                             

 

 

 

 

 

 
 

 

We do not find it legitimate to amend the existing regulations. The proposal makes 

regulations on the posting of workers too cumbersome and increases costs 

disproportionally to the goals.   

 

At present, Directive 96/71/EC defines the core rights to be applied to posted 

workers in the host Member States. However national regulations should be adopted 

in accordance with Directive 96/71/EC, i.e.: 

 by law, regulation or administrative provision,  and/or 

 by collective agreements or arbitration awards which have been declared 

universally applicable and insofar as they concern the  activities referred to in 

the Annex (works connected with construction, repair, upkeep, alteration or 

demolition of buildings). 

 

The proposal is another example of overregulation. Based on Art. 3(10) of Directive 

96/71/EC, Member States are permitted to use collective agreements or arbitration 

awards that have been declared as universally applicable and provide for 

employment conditions in areas other than those specified in the Annex.  

The automated extension of sources of employment standards  that will apply to 

posted employees is contrary to the aim  of the Directive 96/71/EC, i.e. ensuring the 

clear and precise standards. This is all the more significant because conditions for 

declaring such a system as universally applicable, as set out in Art. 3(8) of Directive 

96/71/EC, are unclear. This means that burdens connected with the identification of 

relevant regulations for the employers posting workers will  increase. 

 

 Introduction of the term “remuneration” in the place of “minimum rates of pay” (Art. 3 

(1)(c) 

 

We are against the proposal of removal the reference to the  “minimum rates of pay” and 

replacing it with “remuneration”. 

 

 The new unprecise term will be subject to discretionary arrangements and 

interpretations of the individual Member States, parties to collective agreements. 

Remuneration will mean all the elements of remuneration rendered mandatory by 



                                                                                                                                             

 

 

 

 

 

 
 

national law, regulations or administrative provisions, collective agreements or 

arbitration awards applicable under the Directive 96/71/EC. 

The term of ,,minimum rates of pay”, despite certain doubts it raises, is more precise 

and easier to define and determine than the new proposal. The reference to the 

,,minimum rates of pay” takes into account  the worker protection, as well as the 

temporary nature of service provision. The proposal will not improve the protection 

of workers and the only measurable effect of the proposal will be the reduction of 

cross-border service provision through posting workers.  

 The  existing reference to the ,,minimum rates of pay” provide for relevant 

protection for posted employees. For the purposes of this Directive 96/71/EC, the 

constitutive elements of the minimum rates of pay must be defined by a Member 

State to whose territory the worker is posted. This may not result, however, in an 

obstacle to the free provision of services between Member States (case C-522/12 

Isbir). The term “minimum rates of pay” is also subject to the settled case-law and 

evolution to an extent increasing workers’ rights. In the case C-396/13 Sähköalojen 

ammattiliitto, it was decided, for example, that Directive 96/71/EC does not object to 

calculating the minimum rates of pay on the basis of the classification of workers to 

pay categories under relevant regulations of the host Member State provided that 

both the calculation and classification is based on binding and transparent 

regulations. 

 As regards the ensuring of equal treatment of the undertakings 

The reference to ,,remuneration” is introduced to ensure equal treatment for 

employees and undertakings. However no equal treatment exists if the position of 

posting and domestic undertakings is not equal. A posting undertakings  bears much 

higher operating expenses. These expenses include, in particular, costs of finding and 

becoming familiar with administrative requirements and regulations on employment 

conditions, dealing with formalities, translating relevant documents, cooperating 

with inspection authorities, whereas domestic companies have an institutional 

advantage which is of a significant importance.  

 

 If undertakings established in the territory of a Member State are obliged by law, 

regulation, administrative provision or collective agreement, to sub-contract in the 

context of their contractual obligations only to undertakings that guarantee certain 

terms and conditions of employment covering remuneration,  the Member State may, 



                                                                                                                                             

 

 

 

 

 

 
 

on a non–discriminatory and proportionate basis, provide that such undertakings shall 

be under the same obligation regarding subcontracts with undertakings referred to in 

Article 1 (1) posting workers to its territory (art. 3 (1a) ).  

 

We do not find it legitimate to introduce the new regulation. It is not clear which 

situations the regulation will apply to (e.g. public procurement), apart from a general 

reference to subcontracting.  In addition, in case of employment terms and conditions 

the regulation refers to national regulations and generally to collective agreements - 

without mentioning those that are declared universally applicable. This is another 

regulation that in practice will increase legal complexities in the area of the posting of 

workers.  

 

It must be noted that both the Court and Directive 2014/67/EU refer to the issue of 

the subcontracting. 

In the case Regio-Post (C-115/14), the Court of Justice of the EU decides that Member 

States under public procurement procedure may requests bidders and bidders’ 

subcontractors to pay the minimum pay to their workers on the basis of national 

regulations, provided that such regulations are adopted in accordance with Directive 

96/71/EC. Member States may also exclude those bidders and subcontractors that 

are not willing to comply with the minimum rates of pay. 

What is more, Art. 12 of Directive 2014/67/EU provides joint subcontracting liability.  

It must be noted that the settled case-law  and EU regulations already provide for the 

protection of worker rights in case of  subcontracting .  

 

 Ensuring terms and conditions of employment which apply pursuant to Art. 5 of 

Directive 2008/104/EC to temporary agency workers, as applicable in the Member 

State where services are provided (Art. 3(1b))  

 

This regulation must be considered useless and constitutes overregulation of the EU 

legislator.  

Directive 2008/104/EC stipulates that the basic working and employment conditions 

of temporary agency workers shall be, for the duration of their assignment at a user 

undertaking, at least those that would apply if they had been recruited directly by 

that undertaking to occupy the same job (art. 5(1) of Directive). It must be noted 

however that: 



                                                                                                                                             

 

 

 

 

 

 
 

 the principle of equal treatment applies to basic working and employment 

conditions set out in Directive 2008/104/EC (e.g. remuneration); 

 Member States may apply a number of exemptions from that principle under Art. 

5 of Directive 2008/104/EC.  

 

Therefore, the issue of employment conditions for temporary workers is set out on a 

framework basis in the EU law, but individual Member States have adopted various 

systems for the employment of temporary workers and the development of their 

employment conditions.  

Directive 96/71/EC correctly addresses the issue of employment of temporary 

workers. Art. 3(9) of the Directive 96/71/EC stipulates that Member States may 

provide that agencies, temporary work undertakings must guarantee workers the 

terms and conditions which apply to temporary workers in the Member State where 

the work is carried out. Data held by the European Commission show that most 

Member States (15) took advantage of such an option. The decision should be left 

with Member States.  

 

The proposal does not respect the subsidiarity principle  

The proposed measures challenge the subsidiarity principle because the  they do not ensure  the 

achievement of goals of the intended action at the EU level in a better way than available means 

and actions taken at the domestic level.  

Regulations concerning the precise definition of a posting period and the temporary nature of 

posting at the same time are not necessary to achieve the goals set by the European 

Commission. Member States already have relevant means to analyze the temporary nature of 

posting, e.g. on the basis of Directive 2014/67/EU, and to enforce the regulations.  

The proposals concerning the application of collective agreements that are declared universally 

applicable to all sectors and not only to the types of activities specified in the Annex (works 

connected with the construction, repair, maintenance, reconstruction or demolition of 

buildings) or the proposal referring  to Directive 2008/104/EC are useless. Member States have 

the right to achieve the goals set out by the proposal of directive already on the basis of 

applicable legal measures.  

 

  


